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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

Thi s proceeding arises froma claimfiled by Harold Ray Smth
for benefits under the Black Lung Benefits Act of 1977, 30 U. S. C
88 901, et seq., as anended (Act). In accordance with the Act, and
the regul ations issued thereunder, this case was referred to the
Ofice of Adm nistrative Law Judges by the Director, Ofice of
Wrkers' Conpensation Progranms (OACP). The regul ations issued
under the Act are located in Title 20 of the Code of Federal
Regul ations, and regulation section nunbers nentioned in this
Decision and Order refer to sections of that Title.

Benefits under the Act are awarded to persons who are totally
di sabl ed due to pneunobconiosis within the nmeaning of the Act.

! The Director, OACP, was not represented at the hearing.



Survivors of persons who were totally disabled at their tines of
death or whose deaths were caused by pneunoconiosis also nay
recover benefits. Pneunpconiosis is a dust disease of the |ungs
ari sing out of coal m ne enploynent, and is commonly known as bl ack
| ung di sease.

A formal hearing was held in Mdisonville, Kentucky on
July 10, 2002. Each of the parties was afforded full opportunity
to present evidence and argunment at the hearing, as provided in the
Act and the regulations issued thereunder. The findings and
conclusions that follow are based upon ny observation of the
appearance of the witness who testified at the hearing, and a
careful analysis of the entire record in light of the argunents of
the parties, applicable statutory provisions, regulations, and
perti nent case | aw. Post-hearing briefs were filed by the O ai mant
and the Enpl oyer and have been considered in this Decision.

|. STATEMENT OF THE CASE

The Cl aimant, Harold Ray Smith, filed two clains for benefits.
His first claimwas filed on March 26, 1990 (DX 38),2 and deni ed by
ONCP on Septenmber 7, 1990 (DX 38).%® The daimant did not appeal,
and that Decision becane final (DX 69).

The Caimant filed the present claim on February 14, 1997
(DX 1). On February 20, 1997, OANCP determ ned that Peabody Coa
Conpany (Peabody) is the Responsi ble Operator (DX 21). A Notice of
C ai mwas sent to Peabody on February 20, 1997 (DX 22). Peabody
and its Insurance Carrier, Ad Republic Insurance Conpany, filed an
Operator’s Response and Controversion on March 19, 1997 (DX 24).
OACP deni ed the claimon June 11, 1997 (DX 14). On July 16, 1997,
the Caimant submtted additional nedical evidence and requested
reconsi deration (DX 15). OWNCP i ssued a Proposed Deci si on and O der
- Menorandum of Conference on January 5, 1998, detailing the
August 28, 1997 informal conference, and affirmng the initia
finding of denial issued by the District Director on June 11, 1997
(DX 37).

On January 13, 1998, the dainmant appealed, requested a
conpl ete nmedi cal evaluation, and requested a hearing before the
Ofice of Admnistrative Law Judges (DX 17). OANCP granted the
Claimant’s request for an additional pulnonary function study on

2 Inthis Decision and Order, “DX” refers to the Director’s
Exhibits, “CX" refers to the CQaimant’s Exhibits, “EX’" refers to
the Enployer’s Exhibits, and “Tr.” refers to the transcript of the
July 10, 2002 heari ng.

3 OWNCP deni ed benefits because the evidence did not support
a finding of pneunoconi osis, causation, or total disability due to
pneunoconi osi s (DX 38).
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January 29, 1998 (DX 19). OWNCP transferred the case to the Ofice
of Adm ni strative Law Judges on April 20, 1998 (DX 39). A forma
hearing was held before Adm nistrative Law Judge Donald W Mosser
on Septenber 23, 1998 (DX 42). Judge Mosser issued a Decision and
Order Denying Benefits on May 26, 1999 (DX 46).* He found that the
x-ray evi dence and nedi cal reports established a materi al change in
the Caimant’s condition since the prior denial, in that they
proved pneunoconiosis arising out of coal mne enploynent.
However, Judge Mbsser denied benefits because he found that the
medi cal evidence failed to prove that the Caimant had a totally
di sabl i ng respiratory i nmpai r ment pur suant to [ former]
8§ 718.204(c).

On June 22, 1999, the d ai mant appeal ed to the Benefits Revi ew
Board (DX 47). On July 12, 1999, the C aimant requested that the
claimbe remanded to the District Director (DX 49). On August 11
1999, the Enployer filed a Mtion to D smss Appeal for Non-
Prosecution (DX 50). By Order dated Septenber 9, 1999, the Board
di sm ssed t he appeal and remanded the case to the District Director
(DX 52). On Novenber 3, 1999, the District Drector issued a
Proposed Decision and Oder Denying Request for Mdification
(DX 58). On Novenber 11, 1999, the C ai mant appeal ed and requested
a hearing before the Ofice of Adm nistrative Law Judges (DX 59).
On May 15, 2000, the District Director issued a Proposed Decision
and Order - Denial of Benefits (DX 62). On May 24, 2000, the
Gl ai mant appeal ed and requested a hearing before the Ofice of
Adm ni strative Law Judges (DX 67), and again on March 7, 2001
(DX 66). The claimwas transferred to the Ofice of Adm nistrative
Law Judges on July 3, 2001 (DX 68). A formal hearing was held in
Madi sonvi |l I e, Kentucky on July 10, 2002.

1. 1 SSUES
The specific issues presented for resolution, as noted on

Form CM 1025 and at the formal hearing are as follows (DX 68
Tr. 11-12):

1. Whet her the M ner has pneunobconiosis as defined by the
Act and the regul ations;

2. Whet her the M ner's pneunoconi osi s arose out of coal m ne
enpl oynent ;

3. Whether the Mner is totally disabled;

4. Whet her the Mner's disability is due to pneunoconi 0si s;

4 Judge Mbsser’s Decision was received by the District
Director on June 2, 1999 (DX 46).
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5. Whet her the evidence establishes a material change in
conditions per 20 CF. R 8 725.309(d);

6. Whet her the evidence establishes a change in conditions
and/or that a m stake was nmade in the determ nation of
any fact in the prior denial per 20 CF.R § 725.310;
and,

7. Whet her res judicata applies in the current claim

[11. FINDINGS OF FACT AND CONCLUSI ONS OF LAW

Backgr ound

The Cdaimant, Harold Ray Smth, was born on My 29, 1932
(DX 1), and was seventy years old at the tinme of the hearing. He

has a twelfth-grade education (DX 1). The Cdaimant married
Martha Orean (Fork) Smth on May 8, 1951 (DX 1, 7). He has no
dependent children (DX 1). I find that the daimant has one

dependent for the purpose of augnentation of benefits, his wfe,
Martha Smth.

Snoki ng Hi story

At the July 10, 2002 hearing, the Claimant testified that he
does not currently snoke cigarettes (Tr. 20). According to the
G ai mant, he stopped snmoking in 1962 (Tr. 21). He testified that
he snoked at the rate of one pack of cigarettes every “couple of
days” (Tr. 21). Judge Mosser did not nmake a finding as to the
Claimant’s snoking history in his May 26, 1999 Decision. At the
Septenber 23, 1998 hearing before Judge Msser, the d aimant
testified that he does not currently snoke cigarettes, but that he
snoked for twelve years when he was younger (DX 42, pp. 23, 29).
The exam ni ng physicians reported varying snoking histories. In
hi s Novenber 14, 2001 exami nation report, Dr. O Bryan wote that
the C ai mant does not currently snoke, but snoked “less than one
pack of cigarettes per day from1950 to 1963, thirteen years total”
(EX1). Dr. Sinpao wote in his Cctober 3, 2001 exam nation report
that the Cl aimant stopped snoking forty-three years ago [1958],
ending a nine-year, one pack per day snoking history (CX 1). In
his June 25, 1999 exam nation, Dr. Sinpao reported that the
G ai mant “has a history of snoking one pack of cigarettes a day for
ei ght years, but has not snoked for forty-three years [since 1956]”
(DX 40). Dr. Sinpao wote in his June 23, 1998 exam nation report
that the C ai mant snoked one pack of cigarettes per day for eight
years, and stopped snoking forty-two years ago [in 1956] (DX 40).
In his March 4, 1997 exam nation report, Dr. Sinpao wote that the
C ai mant “has not snoked for the past 35 years [since 1962]”
(DX 9). Dr. Gallo reported in his May 18, 1998 exam nation report
that the d ai mant snoked for “ten or twelve years” (DX 41). Based
on the Caimant’s testinony that he snoked for twelve years, and
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t he snoking histories reported by the exam ning physicians, | find
that the C ai mant snoked one-half pack of cigarettes per day for
twel ve years, for a total of six pack years.

Length of Coal M ne Enmpl oynent

In his My 26, 1999 Decision and Order Denying Benefits,
Judge Mosser found that the C aimant worked “at least thirty-six
years” as a coal miner (DX 46). At the July 10, 2002 hearing, the
parties stipulated to thirty-six years of coal mne enploynent
(Tr. 11). This is supported by the CM 911a Enpl oynent Hi story form
(DX 2), W2's for the years 1984 through 1990 (DX 5), and letters
from Island Creek Coal Conpany, Pittsburg & Mdway Coal M ning
Conmpany, and Peabody Coal Conpany (DX 4). As the Mner’s | ast coal
m ne enpl oynent was in the Coormonweal th of Kentucky, the | aw of the
Sixth Grcuit Court of Appeals applies.

Responsi bl e Oper at or

Peabody Coal Conpany does not contest its designation as the
Responsi bl e Operator. This is supported by the evidence of record
and | so find.

V. MEDI CAL EVI DENCE DATED SUBSEQUENT TO SEPTEMBER 7, 1990

The following nedical evidence is dated subsequent to
Septenber 7, 1990, the date of the denial of the Mner’s prior
claim

A. X-ray Studi es®

Dat e Exhi bi t Doct or Readi ng St andar ds
> These x-ray interpretations, including re-reads of prior

Xx-rays, were submtted following Judge Msser’s My 26, 1999
Deci si on Denyi ng Benefits.
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1. 11/14/01 CX 4 Br andon 3/3, q,p Fair
B reader?®
Board cert.”’

2. 11/14/01 EX 1 O Bryan No pneuno. Not noted
3. 11/14/01 EX 6 Weel er No pneuno. Good
4. 6/ 2/ 99 DX 64 W ot No pneuno. Good
B reader
Board cert.
5. 6/ 10/ 98 DX 64 W ot No pneuno. Good
B reader
Board cert.
6. 5/ 7/ 96 DX 64 W ot No pneuno. Good
B reader
Board cert.
7. 2/ 8/ 94 DX 64 W ot No pneuno. Fair
B reader
Board cert.
6 A “B reader” is a physician who has denonstrated

proficiency in assessing and classifying x-ray evidence of
pneunoconi osi s by successfully conpl eti ng an exam nati on conduct ed
by or on behalf of the Departnment of Health and Human Servi ces.
See 42 CF.R 8§ 37.51(b)(2).

! A Board-certified Radiologist is a physician who is
certified in Radiol ogy or D agnostic Roentgenol ogy by the Anerican
Board of Radi ol ogy or the American Osteopathic Association.
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B. Pul nonary Function Studi es®

Age/ FEV,/
Dat e Exh. Doctor Hei ght FEV, FVC MwV  EFVC St andar ds

1. 11/14/01 EX 1 OBryan 69/69" 1.78 2.28 65 78% Good coop.
Post - br onchodi | at or: 2.10 2.44 69 86% and conp. ;
Thr ee traci ngs

Validation: Dr. Fino wote that this test is invalid, due to premature
term nation to exhal ation and a | ack of reproducibility in
the expiratory tracings. He also wote that there was a
l ack of an abrupt onset to exhal ation, and that the MW is
i nval i d, because individual breath volumes are erratic,
shal l ow, and |less than 50% of the forced vital capacity.
According to Dr. Fino, these spironmetric values “certainly
do not represent this man’s maxi mumlung function” (EX 3).

Validation: Dr. Bransconb wote that this test is invalid, due to poor
effort. He wote that a review of the traci ngs shows that
the total lung capacity and residual volume values are
unacceptable, and that the data is not acceptable or
reproduci ble (EX 2).

2. 10/ 3/ 01 CX 2 Sinpao 69/ 68" 1.82 2.59 79 70% Good coop.
Post - br onchodi | at or: 2.29 2.84 82 81% and conp. ;
Thr ee traci ngs

Conment : Reduced vital capacity and fl ow vol ume curve. Response is
noted to bronchodilator. This test indicates a noderate
degree of both restrictive and obstructive airway di sease.

Val i dati on: Dr. Bransconb wote that the MW is invalid, because only
a single effort was done, due to coughing. He noted that
the tracing shows the | ack of a sufficiently | ong sequence
of adequately deep and adequately fast breaths on the MWV
(EX 4).

Val i dation: Dr. Fino wote that this test is invalid, due to premature
term nation to exhal ation, alack of reproducibility inthe
expiratory tracings, and a lack of an abrupt onset to
exhal ation. He also wote that the WV is invalid, due to
shal | ow breath sounds, |ess than 50% of the forced vital
capacity, and erratic breath volunmes (EX 5).

3. 6/ 2/ 99 DX 55 Si npao 67/ 69" 1.47 2.06 59 71% Good coop.
Post - br onchodi | at or: 1.86 2.31 73 81% and conp. ;
Three traci ngs

Conmrent : Spironetry data is acceptable and reproducible. Patient
effort, cooperation, and conprehension good. Nuner ous
attenpts to obtain matches to FEV, and FVC. Proventil used

8 Because the physicians conducting pulnonary function
studi es noted varying heights, | nust nake a finding on the Mner’s
hei ght. See Protopappas v. Director, OMP, 6 B.L.R 1-221, 1-223
(1983). Based on the height noted by a mgjority of the physicians,
| find the Mner’s height to be 69 inches.
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Val i dati on:

Val i dati on:

Val i dati on:

5/ 18/ 98

Conment :

Val i dati on:

6/ 10/ 98

Conment :

Val i dati on:

as the bronchodilator. Tolerated testing well. Reduced
vital capacity and fl ow vol ume curve. Response is observed
to the bronchodilator. This test indicates a severe degree
of both restrictive and obstructive airway di sease.

Dr. Burki, a Board-certified Internist and Pul nonol ogi st,
wote that these vents are not acceptabl e, due to equi pnent
not neeting specifications (paper speed too sl ow) (DX 56).

Dr. Bransconb wote that i nspection of the tracings of this
test shows that the MW' s are invalid, because the breaths
were much too small and becane smaller and smaller as
breat hing conti nued. He wote that this shows a failure to
provide appropriate breaths as the result of a
m sunder standi ng or poor cooperation. According to
Dr. Bransconmb, the FEV, and FVC val ues are invalid, due to
12% to 26% di fference between consecutive tests (EX 2).

Dr. Fino wote that this test is invalid, due to a
premature termination to exhalation, a lack of
reproducibility in the expiratory tracings, and a | ack of
an abrupt onset to exhalation. He noted that the MW is
i nval id, because individual breath sounds were shall ow,
erratic, and less than 50% of the forced vital capacity

(EX 3).

DX 41 Gallo 65/ 70" . 60 . 63 19 95% “Less than
opti mum
effort;”

Thr ee

traci ngs
Dr. Gallo wote that this test shows “less than optinal
effort,” and noted that the tracings are not optinum
(DX 41).

Dr. Fino wote that this study is invalid, due to premature
termi nation of exhalation, lack of an abrupt onset to
exhal ation, and a | ack of reproducibility in the expiratory
tracings (DX 41).

DX 40 Sinpao  66/69" 1.36 1.77 44 7% Good coop.
Post - br onchodi | at or: 2.12 2.47 48 86% and conp.

Dr. Sinpao wote that these results are valid, based upon
good effort, cooperation, and conprehension (DX 40).

Drs. Bransconmb and Fino wote that they could not reach a
conclusion as to the validity of this study, due to I ack of
spirometric tracings (EX 9, 10).



3/ 31/ 98 DX 36

Conment :

Val i dati on:

2/ 9/ 98 DX 35

Conment :

Val i dati on:

Val i dati on:

11/ 6/ 97 DX 34

Val i dati on:

9/ 4/ 97 DX 29

Val i dati on:

Traughber 65/ 69" 2.60 8.93 42.5 29% CGood conpre-
hen; Fair
cooper ati on;
Thr ee
traci ngs

Dr. Traughber wote that these results do not neet intra-
test reliability criteria, but are consistent with mld
obstructive ventilatory deficit (DX 36).

Dr. Fino wote that these results are invalid due to
premature termnation of exhalation, |ack of an abrupt
onset to exhalation, and a | ack of reproducibility in the
expiratory tracings (DX 41).

Tr aughber 65/ 69" 1.64 1.98 32.5 83% Good coop.
and conp.;
Thr ee
traci ngs

Dr. Traughber wote that the “[s]pirometry shows findings
consi stent with severe restrictive ventilatory deficit and
neets the intratest reliability criteria” (DX 35).

Dr. Burki wote that these results are not acceptable due
to inproperly performed studies (DX 35).

Dr. Fino wote that these results are invalid, due to
premature term nati on of exhal ation, |ack of abrupt onset
to exhalation, and a lack of reproducibility in the
expiratory tracings (DX 41).

Si npao 65/ 67" 1.90 2.39 73 79% Good coop.
and conp. ;
Three traci ngs

Dr. Burki opined that these results are not acceptabl e, due
to less than optimal effort (DX 34). Dr. Fino opined that
these results are invalid, due to premature termn nation of
exhal ation, lack of an abrupt onset to exhal ation, and a
| ack of reproducibility inthe expiratory tracings (DX 41).

Si npao 65/ 68" 1.48 1.90 58 78% Good coop.
and conp. ;
Three traci ngs

Dr. Burki opined that these results are not acceptabl e due
to less than optimal effort (DX 29). Dr. Fino opined that
these results are not acceptable, due to premature
term nation of exhalation, |ack of an abrupt onset to
exhal ation, and a | ack of reproducibility in the expiratory
tracings (DX 41).



10.

11.

12.

13.

5/ 28/ 97

Val i dati :
Val i dati :
4/ 10/ 97

Val i dati :
Val i dati :
3/ 4/ 97

Val i dati :
Val i dati :
5/ 7/ 96

Val i dati :

DX 27 Sinpao  64/69" 1.50 2.03 60 74% Good coop.
Post - br onchodi | at or: 1.67 2.15 77 78% and conp. ;
Three traci ngs
on Dr. Burki opined that these results are not acceptabl e due
to less than optinmal effort (DX 27).
on Dr. Fino opined that these results are invalid due to
premature termination of exhalation, |ack of an abrupt
onset to exhalation, and a | ack of reproducibility in the
expiratory tracings (DX 41).
DX 28 Sinpao  64/68" 2.23 2.83 46 79% Good coop.
and conp. ;
Thr ee
traci ngs
on Dr. Burki opined that these results are not acceptabl e, due
to less than optinal effort (DX 28).
on Dr. Fino opined that these results are invalid, due to
premature termnation of exhalation, lack of an abrupt
onset to exhalation, and a | ack of reproducibility in the
expiratory tracings (DX 41).
DX 8 Sinpao 64/68" 1.63 2.32 28 70% Good coop.
and conp. ;
Thr ee
traci ngs
on Dr. Burki opined that these results are not acceptabl e, due
to less than optimal effort (DX 8).
on Dr. Fino found these results to be invalid, due to
premature termnation of exhalation, lack of an abrupt
onset to exhalation, and a | ack of reproducibility in the
expiratory tracings (DX 41).
DX 33 Sinpao  63/69" 1.69 2.73 25 62% Good coop.
Post - br onchodi | at or: 1.79 2.35 26 76% and conp.
Thr ee
traci ngs
on Dr. Burki found that these results are not acceptable, due
to sl ow paper speed (DX 33).
on Dr. Fino found these results to be invalid because of

Val i dati :

premature termination to exhalation, and lack of
reproducibility in the expiratory tracings (DX 41).
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C. Arterial Blood Gas Studies

Dat e Exhi bi t Doct or pCO, PO,
1. 11/ 14/01 EX 1 O Bryan 26.7 103.1 Resting
28.8 97. 2 Exerci se
Comment : Pati ent appeared short of breath when draw ng

resting arterial bl ood gas; al nost appeared to be
hyperventilating when drew exercise arterial
bl ood gas, forcing air in and out quickly.

2. 10/ 3/ 01 CX 1 Si npao 33.5 88. 8
3. 6/ 10/ 98 DX 40 Si npao 32.3 70. 6
4. 5/ 18/ 98 DX 41 Gallo 34 92

5. 5/ 28/ 97 DX 15 Si npao 30. 2 85.7
6. 3/ 4/ 97 DX 10 Si npao 35.5 100. 9

D. Narrative Medi cal Evidence

1. Dr. WIlliam M O Bryan, a Board-certified Internist,
Pul nonol ogi st, and Critical Care Physician, exam ned the C ai mant
on Novenber 14, 2001, at which tine he reviewed the Caimant's
synptons and his occupational (forty years coal mne enploynent;
twenty-five years underground, fifteen years above ground), nedi cal
(arthritis, heart di sease, di abetes nellitus, high bl ood pressure),
snoki ng (does not currently snoke; snoked |ess than one pack of
cigarettes per day from 1950 to 1963, thirteen years total), and
famly histories, performed a physical exam nation, pulnonary
function study (abnornal; noderate restrictive ventilatory
i npai rment confirmed by lung volunes), arterial blood gas study
(abnormal ; gas exchange normal, but analysis of pH and pCO, and
bi carbonate suggests two processes; specifically, respiratory
al kal osi s and net abolic acidosis), and interpreted an x-ray (0/0),
DLCO (normal when corrected for alveolar volunme, and |ung vol unes
(confirms restriction). Dr. O Bryan diagnosed: (1) No evidence of
pneunoconi osis; (2) Dyspnea, respiratory alkalosis, netabolic
aci dosi s. Conpl ex disorder, possibly related to nedicines;
(3) Organic heart disease, status post-CABG and, (4) Moderate
restrictive abnormality felt due to cardi ac di sease, previ ous CABG
In his opinion, the Cdaimant “does not have black |ung
pneunoconi osis,” but his bl ood gases “indicate a conpl ex netabolic
probl em possibly related to one of the drugs that he is on.”
Dr. OBryan wote that the Caimant’s “restrictive abnormality
woul d prevent himfromworking again in the coal mne.” He opined
that the Caimant’s diabetic nedications and his heart disease
explain his dyspnea and restrictive ventilatory inpairment (EX 1).
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2. a. A “Visit Information Sheet” from the Coal M ners’
Respiratory Cinic, dated May 28, 2002, states that the C ai mant
received breathing treatnent, including Proventil and heated
aerosol (CX 3).

b. The record contains twelve “Visit Informtion”
reports from the Coal Mners’ Respiratory Cinic, dated between
July 27, 1999 and March 14, 2000. The O ai mant was gi ven breat hi ng
treatnments consisting of Proventil and heated aerosol (DX 61).

3. a. Dr. Valentino Sinpao examned the Caimnt on
Cctober 3, 2001 for a routine physical. He reviewed the aimant's
synptons and his occupational (forty years of coal mning
experience; fifteen years of surface mning and twenty-five years
underground; currently retired), mnedical (lung disease, heart
di sease, diabetes, high blood pressure, productive cough for the
past seventeen years, shortness of breath for thirteen years,
ort hopnea, and wheezing), snoking (stopped snoking forty-three
years ago, ending a nine-year, one pack per day snoking history)
and famly histories, and performed a physical exam nation,
pul monary function study (reduced vital capacity and flow vol une
curve; response i s noted to bronchodil ator; noderate degree of both
restrictive and obstructive airway disease), arterial blood gas
study (pCO, 33.5; pO, 88.8), TB skin test, and EKG Dr. Sinpao
di agnosed: (1) Coal workers’ pneunoconiosis; (2) Enmphysens;
(3) Heart disease; and, (4) Hypertension (CX 1).

b. Inaletter dated Cctober 23, 2001, Dr. Sinpao wote
that he reviewed M. Smth's Cctober 3, 2001 exam nation report.
He opined that the Caimant’'s “over 36 yrs (25 u.g. & 11 yrs.
surface) of coal dust exposure is a sufficient anpunt of exposure

to induce Pulnonary Inpairnent.” Dr. Sinpao wote that he based
hi s opinion on the testing perforned, synptonatol ogy, and physi cal
findi ngs. According to Dr. Sinpao, the Caimant’s pul nonary

function test indicates a noderate degree of obstructive airway
di sease, and he al so exhi bited synptons of wheezing, daily sputum
producti on, and dyspnea on rest and exertion. He opined that the
Cl ai mant has a pul nmonary inpairnent that would prevent him from
perform ng his usual coal m ne enploynent, and his thirty-six years
of coal dust exposure is nedically significant in his pul nonary
i mpai rment (CX 2).

C. Dr. Sinpao exam ned the C ai mant on June 25, 1999,
for an annual physical. He reviewed the Caimnt's synptons and
his occupational (“retired coal mner of forty years”), nedica
(“HTN, CWP, heart disease, and back problens”), snoking (“has a
hi story of snoking one pack of cigarettes a day for eight years,
but has not snoked for forty-three years”), and famly histories,
and perfornmed a physical exam nation, pulnonary function study
(“reduced vital capacity and flow volunme curve with a response to
the bronchodilator noted . . . severe degree of both restrictive
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and obstructive airway disease”), resting oxinetry, EKG and TB
skin test. Dr. Sinpao wote that the Claimnt is very short of
breath, especially on exertion and even tal king, and noted that the
Claimant is to return to the clinic once every three weeks and as
needed for breathing treatnments (DX 54).

d. Dr. Sinpao exam ned the C ai mant on June 23, 1998,
at which tinmne he reviewed the Cdaimant's synptons and his
occupational (forty years coal m ne enploynent), nedical, snoking
(one pack of cigarettes per day for eight years; stopped snoking
forty-two years ago [1956]), and fam |y histories, and perforned a
physi cal exam nation, pul nonary function study, arterial bl ood gas
study, and a TB test. Dr. Sinpao diagnosed restrictive and
obstructive airway di sease, heart disease, and arthritis (DX 40).

e. Dr. Sinpao exam ned the C aimant on March 4, 1997,
at which tine he reviewed the Caimant's synptons and his
occupational (forty years coal mne enploynent), nedical, snoking
(has not snoked for the past thirty-five years [since 1962]), and
famly histories, performed a physical exam nation, pulnonary
function study, arterial blood gas study, and interpreted an x-ray
(1/1). Dr. Sinpao di agnosed coal workers’ pneunoconiosis, 1/1. In
his opinion, the O aimnt has a noderate pul nonary i npairnment and
his coal m ne enploynent is nedically significant to his pul nonary
i mpai rment. He did not provide answers to the questi ons of whet her
the Caimant’s pulnonary inpairnment is related to pneunoconi 0Sis
and whether the Claimant has the respiratory capacity to perform
the work of a coal mner or conparable work in a dust-free
envi ronment (DX 9).

4. Dr. Thomas Gall o exam ned the O ai mant on May 18, 1998,
at which tine he reviewed the Caimant's synptons and his
occupational (forty years of coal mne enploynent, twenty-five
years underground), nedical, snoking (ten or twelve years), and
famly histories, and perforned a physical exam nation, pul nonary
function study, and arterial blood gas study. Dr. Gallo di agnosed
coronary artery di sease, status post-coronary artery bypass graft,
and a history of diabetes nellitus. He found no radiographic
evi dence of pneunoconiosis (DX 41).

E. Consul tative Reports

1. a. Dr. Gegory Fino, a B reader and Board-certified
Internist and Pul nonol ogi st, issued a consultative report dated
June 21, 2002, in which he reviewed Dr. Sinpao’ s October 23, 2001
letter and October 3, 2001 pul nonary function test and arteria
bl ood gas study, and Dr. Burton's interpretation of an x-ray dated
Oct ober 3, 2001. He wrote that the October 3, 2001 pul nonary
function test is invalid due to premature termnation to
exhal ation, a lack of reproducibility in the expiratory tracings,
and a lack of an abrupt onset to exhalation. According to
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Dr. Fino, the values recorded for this spironmetry “represent at
| east the mnimal lung function that this man could perform and
certainly not this man’s maxi num lung function.” Dr. Fino opined
that the review of this additional nedical information has not
changed the opinions summarized in his January 12, 2002 report
(EX 5).

b. Dr. Fino issued a consultative report dated
January 12, 2002, in which he reviewed: eighteen interpretations
of nine chest x-rays, dated fromMay 11, 1990 t hrough Novenber 14,
2001; fourteen pul nonary function tests, dated from May 11, 1990
t hrough Novenber 14, 2001; six arterial blood gas studies, dated
from May 11, 1990 through Novenmber 14, 2001; three respiratory
clinic exam nation reports, dated June 2, 1999, July 27, 1999, and
March 14, 2000; and, a Novenber 14, 2001 exam nation report by
Dr. OBryan. Dr. Fino wote that a review of the recent nedica
evi dence has not changed his conclusions regarding the Caimnt’s
condition. He opined that “thereis insufficient objective nedical
evidence to justify a diagnosis of sinple coal workers’
pneunoconi osis, and that there is no objective evidence of
respiratory inpairnment” (EX 3).

C. Dr. Fino reviewed three nedical reports, dated from
May 11, 1990 to May 18, 1998; ten pul nonary function studi es, dated
fromMay 11, 1990 to May 18, 1998; four arterial blood gas studies,
dated from My 11, 1990 to May 18, 1998; and, thirteen
interpretations of four chest x-rays, dated from May 11, 1990 to
May 18, 1998. He issued a consultative report dated August 31,
1998, in which he opined: (1) there is insufficient objective
evidence to justify a diagnosis of coal workers’ pneunoconi 0SiS;
(2) M. Smth does not suffer from an occupationally acquired
pul monary condition; (3) M. Smth has no respiratory inpairnment;
and, (4) from a respiratory standpoint, M. Smth is neither
totally nor partially disabled fromperformng his last mning job
or a job requiring simlar effort (DX 41).

d. Dr. Finoreviewed Dr. Sinpao’s June 23, 1998 report,
and issued a supplenental report, dated Novenber 3, 1998. He
opi ned that Dr. Sinpao’ s June 10, 1998 pul nonary function test is
invalid because Dr. Sinpao failed to provide tracings. Dr. Fino
wote that nothing in Dr. Sinpao’s nost recent report changes his
opinion that M. Smth does not suffer frompneunoconi osis, or any
totally disabling respiratory inpairment (DX 41).

2. a. Dr. Benjam n Bransconb, a Board-certifiedInternist,
issued a consultative report dated My 22, 2002, in which he
reviewed Dr. Sinpao’s Cctober 23, 2001 |etter and Cctober 3, 2001
pul monary function test and arterial blood gas study, and
Dr. Burton's interpretation of an x-ray dated Cctober 3, 2001. He
opi ned that the Claimant’s Cctober 3, 2001 pul nonary function test
“could be interpreted as supporting the presence of sone form of
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tenporary, intermttent, or continuing obstructive airways
di sease.” He wote that he is unable to nmake a diagnosis of
obstructive airways disease, due to the variation between the
Cl aimant’ s previous ten or el even pul nonary function tests and this
test, the absence of clinical syndronmes described inthe daimnt’s
past nedical reports, and Dr. Bransconb’s “lack of confidence in
the history of exposure to tobacco or to coal mne dusts” (EX 4).

b. Dr. Bransconb issued a consultative report dated
January 7, 2002 in which he reviewed: Dr. Wot’'s interpretations
of four x-rays, dated February 8, 1994 through June 2, 1999;
Dr. Sinpao’s June 2, 1999 pul nonary function test, a June 2, 1999
assessnment fromthe Respiratory Cinic; Dr. Sinpao s June 25, 1999
annual physical of the Caimant; and, Dr. O Bryan's Novenber 14,
2001 conprehensi ve exam including a pul nonary function test and an
arterial blood gas study. According to Dr. Bransconb, the opinions
he expressed in his earlier letters are unchanged and are supported

by the additional nedical evidence. He opined that, “if there is
any pulnonary inpairnment, it is the result of cardiovascular
di sease, not COPD, OCWP, asthma, or other primary pulnonary
di sease.” He also wote that there may be “an additional netabolic
conponent,” resulting from*“inconpl etely control | ed di abetes and/ or
heart failure.” In his opinion, there is no objective data
indicating the presence of any primary pul nonary disease. He

explained that it is “exceedingly comon” and “usual” to have
restrictive and obstructive inmpairnments in a person with chronic
left ventricular failure, an enlarged heart, and a previ ous sternum
splitting operation. According to Dr. Br ansconb, t he
hyperventilation seen during arterial blood testing by one doctor
but not by another can be explained by “fear, anxiety, pain, or

some other non-nedical process.” He wote the inpression of
dyspnea or difficult breathing noted by sonme observers is “nost
likely due to observation of hyperventilation.” Dr. Bransconb

opi ned that coal mne dust exposure, or, assumng it is present,
coal workers’ pneunoconiosis, did not aggravate the Caimnt’s
cardi ovascul ar di sease, or in sone other way contribute directly or
indirectly to the aimant’s synptons and i npairnments (EX 2).

C. Dr. Bransconb reviewed three mnedical exam nation
reports, dated from May 11, 1990 to May 18, 1998; ten pul nonary
function studies, dated from May 11, 1990 to May 18, 1998; four
arterial blood gas studies, dated from May 11, 1990 to May 18,
1998; and, twelve interpretations of four chest x-rays, dated from
May 29, 1989 to May 28, 1997. He issued a consultative report,
dated August 10, 1998, in which he opined: (1) M. Smth has no
coal wor ker s’ pneunoconi osis or dust-related disorder or
inmpairment; (2) there are no objective findings of a respiratory
i mpai rment, total or otherw se; (3) any inpairnment he may have is
obstructive in nature, and due to cigarette snoking and not dust-
rel ated; (4) he has totally disabling cardi ovascul ar and ort hopedi c
i mpai rments; and, (5) his heart is enlarged and his shortness of
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breath and exercise intol erance are conpati ble and suggestive of
his severe coronary disease and previous nyocardial infarction
(DX 41).

d. Dr. Bransconb reviewed Dr. Sinpao’s June 23, 1998
report, and i ssued a suppl enental report, dated Septenber 15, 1998.
He opined that Dr. Sinpao’s June 10, 1998 pul nonary function test
isinvalid, because Dr. Sinpao failed to provide tracings. He al so
wote that the test is highly suspect, due to the abrupt fall in
values after eight years of consistent values, and the abrupt
i nprovenent after the admnistration of a bronchodil ator
Dr. Bransconb wote that there is no credible evidence to support
a finding of pneunoconiosis or a respiratory inpairment (DX 41).

VI . DI SCUSSI ON AND APPLI CABLE LAW

Modi fication of a Duplicate Caim

Pursuant to 8 725.2, all clains that were pending before the
revision of the Act on January 19, 2001 shall be deci ded under the
pre-revision version of 8§ 725.309. This claimwas pending at the
time of the revision, thus the pre-revision |anguage of the Act
will be applied.

Twenty C.F.R 8§ 725.309(d) provides:

In the case of a claimant who files nore than one claim
for benefits under this part, the later claimshall be
nmerged with the earlier claimfor all purposes if the
earlier claimis still pending. |If the earlier mner's
cl ai mhas been finally denied, the | ater claimshall al so
be deni ed, on the grounds of the prior denial, unless the
deputy conm ssioner determnes that there has been a
material change in conditions or the later claimis a
request for nodification and the requirenents of
8§ 725.310 are net.

Twenty C.F.R 8§ 725.310(a) provides:

...upon the request of any party on the grounds of a
change in conditions or because of a mstake in a
determi nation of fact, the deputy conmm ssioner may, at
any tine before one year from the date of the |ast
paynment of benefits, or at any tinme before one year after
the denial of a claim reconsider the ternms of an award
or denial of benefits.

The instant claimis a request for nodification of the denial
of benefits issued in the Mner's second claim which is a
duplicate claim |In a nodification case, the clai mant nust show a
“change in conditions,” a less stringent standard than the
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“material change in conditions” standard required in a duplicate
claim Because the claim in which the Caimant is requesting
nodi fication is a duplicate claim the standard of review nust be
the sane standard required in a duplicate claim To use the | esser
standard would frustrate the intent and purpose of the Act by
allowing a claimant to circunvent the regul ati ons and invoke the
| esser standard sinply by requesting nodification after the deni al
of his duplicate claim

As the Mmner’s last coal mne enploynment was in the
Conmmonweal th of Kentucky, the law of the Sixth Grcuit Court of

Appeal s appli es. For cases arising in the Sixth Crcuit,
Sharondale Corp. v. Ross, 42 F.3d 993, 19 B.L.R 2-10 (6'" Cr.
1994) controls. In Sharondale, the Court adopted the follow ng

standard for determ ning whether a m ner has established a materi al
change in conditions:

The ALJ nmust consider all of the new evi dence, favorable
and unfavorable, and determ ne whether the mner has
proven at |least one of the elenents of entitlenment
previously adjudicated against him If the mner
establishes the existence of that elenent, he has
denonstrated, as a matter of law, a material change.
Then the ALJ nust consider whether all of the record
evidence, including that submtted with the previous
claims, supports a finding of entitlenment to benefits.

Accordingly, I will reviewthe recent nedical evidence under
the duplicate claimstandard as stated in Sharondale. The “recent
nmedi cal evidence” is that medical evidence dated subsequent to
Septenber 7, 1990, the date that the Caimant’s prior claimwas
deni ed. This evidence will be reviewed in order to determne
whet her a material change in conditions has been established. |If
a material change in conditions is established, then all the
evi dence of record nust be reviewed. Judge Mbosser issued the
previ ous denial because the Caimant failed to establish total
di sability due to pneunoconiosis. The Caimant nust now establish
that he is totally disabled due to pneunoconiosis, the el enment of
entitlement previously adjudicated against him If he is
successful, then he wll have shown a material change in
conditions, in which case the entire record will be revi ened.

Total Disability

Since this claimwas filed after March 31, 1980, it nust be
adj udi cated under the regulations at 20 CF.R 8 718, et seq. The
criteria for establishing total disability due to pneunoconi osis
are contained in 8§ 718.204(b)(2). Section 718.204(b)(2) permts a
finding of total disability when there are pulnonary function
studies with results equal to or below the table values, arterial
bl ood gas studies neeting the table values, or where a physician
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exerci si ng reasoned nedi cal judgnment, based on nedi cal ly acceptabl e
clinical and |aboratory techniques, concludes that a mner’s
respiratory or pulnonary condition prevented the mner from
engaging in his usual coal mne work or conparable and gainful
wor K.

None of the six arterial blood gas studies produced val ues
nmeeting the table val ues. The record contains the results of
thirteen pul nonary function tests taken since Septenber 7, 1990.
Ten of the thirteen pulnonary function tests produced qualifying
val ues. However, all ten tests have been found invalid by
revi ew ng physi ci ans.

The technician adm ni stering the Novenber 14, 2001 pul nonary
function test noted good cooperation and conprehension (EX 1).
Drs. Fino and Bransconb reviewed the test data and tracings and
opined that the test is invalid. Dr. Fino wote that the test is
invalid due to premature termnation to exhalation and a |ack of
reproducibility in the expiratory tracings. He opined that there
was a |ack of an abrupt onset to exhalation, and that the MWV is
invalid, because individual breath volunmes are erratic, shallow
and less than 50% of the forced vital capacity. According to
Dr. Fino, these spironetric values “certainly do not represent this
man’ s maxi numlung function” (EX 3). Dr. Bransconb wote that this
test is invalid, due to l|lack of effort. Specifically, he noted
that a review of the tracings shows that the total |ung capacity
and residual volunme values are unacceptable because the vital
capacity is invalid. He noted that this test is not acceptable or
reproduci ble, as evidenced by the variations in the flow volune
loop (EX 2). Drs. Fino and Bransconb thoroughly reviewed the
values and tracings, and cogently stated the reasons for their
conclusions. As such, | find their opinions are entitled to nore
wei ght than that of the adm nistering technician. In assessingthe
reliability of a study, an Adm nistrative Law Judge may accord
greater weight to the opinion of a physician who reviewed the
tracings. Street v. Consolidation Coal Co., 7 B.L.R 1-65 (1984).
If the Adm nistrative Law Judge credits a consul tant’s opi ni on over
one who actually observed the test, a rationale nust be provided.
Brinkley v. Peabody Coal Co., 14 B.L.R 1-147 (1990).

Dr. Sinpao’ s June 2, 1999 test produced qualifying val ues but
was found to be invalid by Drs. Burki, Bransconb, and Fino.
Dr. Burki wote that the test is invalid because the paper speed
was too slow in the equi pnment used (DX 56). Dr. Bransconb opi ned
that the MW is invalid, because of poor cooperation or
conprehensi on, as evidenced by the small breaths on the tracings.
He al so noted that the FEV, and FVC values are invalid due to a 12%
to 20% difference between consecutive tests (EX 2). Dr. Fino
reviewed the tracings and values and opined that the test is
invalid “because of a premature termination to exhalation and a
| ack of reproducibility in the expiratory tracings.” He also noted
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a lack of an abrupt onset to exhal ation, and an invalid MV, due to
shal  ow and erratic breath volumes (EX 2). Drs. Burki, Bransconb,
and Fino conducted a thorough review of the tracings and reported
val ues, and stated the reasons for their conclusions. Although
they did not observe the test, all three physicians have
speci alized diagnostic skills as Board-certified Internists. I
accord their opinions nore weight than that of Dr. Sinpao because
he did not state the reasons for his conclusion that the Mner’s
cooperation and conprehension of the test was good and because
Dr. Sinpao | acks simlar specialized diagnostic skills.

Dr. Gallo noted that his May 18, 1998 test shows |ess than
optimal effort, and that the tracings are not optinmum Dr. Fino
reviewed the test and also found it be invalid (DX 41). Al though
this test produced qualifying values, it is invalid, based upon
| ess than optimal effort and tracings.

Dr. Sinpao’s June 10, 1998 test is invalid, because he did not
provide tracings, as noted by Drs. Bransconb and Fi no. Because
tracings are used to determne the reliability of a ventilatory
study, a study which is not acconpanied by three tracings may be
discredited. Estes v. Director, ONCP, 7 B.L.R 1-414 (1984).

Dr. Traughber’s February 9, 1998 test produced qualifying
val ues, and he noted that the test “neets the intratest reliability
criteria” (DX 35). Dr. Traughber failed to state why the test
nmeets intratest reliability criteria, or what is included in this
criteria. Drs. Burki and Fino reviewed the test and found it to be
invalid. Dr. Burki opined that the test is invalid because it was
i mproperly perforned, as no volune/tine tracing is included for the
FEV, and FVC (DX 35). Dr. Fino wote that the test is invalid due
to premature term nati on of exhal ation, |ack of an abrupt onset to
exhalation, and a lack of reproducibility in the expiratory
tracings (DX 41). He also noted that the MW is invalid, due to
erratic, shallowindividual breath volunes that were | ess than 50%
of the forced vital capacity, and a breathing frequency that was
| ess than 60 breaths per mnute (DX 41). | accord greater weight
to the opinions of Drs. Burki and Fino, because they reviewed the
test data and thoroughly stated the reasons for their concl usions,
while Dr. Traughber failed to explain why the test neets intratest
reliability criteria.

Dr. Sinpao’ s Novenber 6, 1997 test produced qualifying val ues,
but the technician noted that matches coul d not be obtained for the
FEV, and FVC values. Drs. Burki and Fino opined that this test is
invalid. Dr. Burki noted inconsistent effort, and Dr. Fino noted
premature term nation of exhalation, lack of an abrupt onset of
exhal ation, and a lack of reproducibility in the expiratory
tracings (DX 41). Li kew se, Dr. Sinpao’'s Septenber 4, 1997,
May 28, 1997, and March 4, 1997 tests produced qualifying val ues,
but were invalidated by Drs. Burki and Fino for the sane reasons.
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Additionally, Dr. Sinpao’s May 7, 1996 test produced qualifying
val ues, but was invalidated by Drs. Burki and Fino. Dr. Burki
not ed sl ow paper speed (DX 33), while Dr. Fino found the results to
be invalid due to premature term nation to exhal ati on, and | ack of

reproducibility of the expiratory tracings (DX 41). Because
Drs. Burki and Fino thoroughly reviewed the tests and traci ngs and
stated the reasons for their conclusions, | credit their opinions

over the observations of the technician perform ng the study.
Additionally, Drs. Burki and Fino are Board-certified Internists
and Pul nonol ogi sts, while Dr. Sinpao does not have simlar
speci al i zed skills.

Based upon the foregoing, | find that the ten pul nonary
function tests which produced qualifying values are invalid. The
Board has held that it is the Caimant’s burden, pursuant to
§ 718.204, to establish total disability due to pneunoconi osis by
a preponderance of the evidence. See Baungartner v. Director
ONP, 9 B.L.R 1-65, 1-66 (1986); Gee v. Moore & Sons, 9 B.L.R 1-
4, 1-6 (1986) (en banc). Based upon the |ack of valid pul nonary
function tests and the nonqualifying arterial blood gas studies,
| find that the pul nonary function tests and arterial blood gas
studi es do not support a finding of total disability.

The evi dence since the prior denial contains the opinions of
four physicians who address whether the Caimant is totally
di sabl ed due to pneunopconi osi s.

Drs. O Bryan, Fino, and Bransconb opined that the aimnt is
not totally disabled due to pneunoconiosis. Dr. O Bryan, a Board-
certified Internist, Pulnonologist, and Critical Care Physician
examined the Claimant and opined that the Caimant’s diabetic
nmedi cati ons and heart di sease caused dyspnea and a restrictive
ventilatory inpairnment, which would prevent the Cdaimant from

working again in the coal mne (EX 1). He opined that the
Caimant’s diabetic nedications and heart disease explain his
dyspnea and restrictive ventilatory inpairnent. Dr. O Bryan

conduct ed a physi cal exam nation, took histories, and adm ni stered
a pulmonary function test, arterial blood gas study, and
interpreted an x-ray. He stated the reasons for his concl usions
and indicated the tests upon which he relied in mking his
di agnosis. As such, | find his opinion is reasoned, docunented,
and entitled to substantial weight.

Dr. Fino, a B reader and Board-certified Internist and
Pul nonol ogi st, issued four consultative reports, in which he opined
that the Caimant is not totally disabled. Dr. Fino reviewed
medi cal reports, pulnonary function tests, and arterial blood gas
studies dated from 1990 through 2001. Al though he did not
personal |y exam ne the C ai mant, his consultative reports state the
reasons for his conclusions and provide the docunentation upon
which he relied in formng his opinion. As such, | find his
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opinion is reasoned, docunented, and entitled to substantial
wei ght . A nonexam ning physician’s opinion may constitute
substantial evidence if it is corroborated by the opinion of an
exam ni ng physician, or by the evidence considered as a whole.
New and v. Consolidation Coal Co., 6 B.L.R 1-1286 (1984); Easthom
v. Consolidation Coal Co., 7 B.L.R 1-582 (1984).

Dr. Bransconb, a Board-certified Internist, issued four
consul tative reports, dated from Septenber 1998 through May 2002.
He opined that there is no objective data indicating the presence
of any primary pul nonary di sease. Follow ng his review of nedical
opi nions, pulnonary function tests and arterial bl ood gas studies
taken between 1990 and 2001, he wote that it is “exceedingly
common” and “usual” to observe restrictive and obstructive
inmpairnments in a person with chronic left ventricular failure, an
enl arged heart, and a previous sternumsplitting operation (EX 2).
According to Dr. Bransconb, the inpression of dyspnea or difficult
breathing noted by sone observers is “nost Ilikely due to
observation of hyperventilation,” and that hyperventilation can be
expl ained by “fear, anxiety, pain, or sone other non-nedical
process” (EX 2). Dr. Bransconb gave the reasons for his
conclusions and identified the tests upon which he relied in making
hi s diagnosis. He reviewed nedi cal evidence fromeleven years of
eval uations of the C aimnt. Al though he is not an exam ning
physician, | find that his opinion is reasoned, docunented, and
entitled to substantial weight.

Dr. Sinpao opined that the Claimant is totally disabled due to
pneunopconi 0Si S. Dr. Sinmpao examned the Caimant five tines
bet ween March 4, 1997 and Cctober 3, 2001. During his exam nation
of the Caimant, he took histories, conducted a physical exam and
adm ni stered pulnonary function tests and arterial blood gas
studies. He opined that the Cainmant has a pul nonary i npairnment
that would prevent him from performng his wusual coal mne
enpl oynment, and his history of coal m ne dust exposure is nedically
significant in his pulnmonary inpairnment (CX 2). Al t hough he
reported a snoking history of one pack of cigarettes per day for
nine years and noted that the Caimant suffers from heart disease
and di abetes, Dr. Sinpao did not nmention what effect the Caimnt’s
snoking history, heart disease, and diabetes could have on his
pul monary i npairmnent. Dr. Sinmpao wote that he based his
conclusions on the testing he performed, synptonatology, and
physi cal findings. However, he cites only the C aimant’s pul nonary
function test as the basis for his opinion that the C ai mant has a
totally disabling respiratory inpairnment. | accord Dr. Sinpao’s
opi ni on | ess wei ght because hi s pul nonary function tests were found
to be invalid, and because he does not explain how he arrived at
his conclusion or whether the Caimant’s snoking history, heart
di sease, and di abetes had an effect on his respiratory inpairnent.
As such, | find his opinion is not well reasoned or supported by
t he evidence of record, and is entitled to | ess weight.
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Additionally, | note that Drs. O Bryan, Fino, and Bransconb
are Board-certified Internists, Dr. Fino is a B reader, and
Dr. OBryan is a Pulnonologist and Critical Care Physician. The
record does not contain evidence that Dr. Sinpao has conparable
speci al i zed di agnostic skills.

Under 8§ 718.204(b)(2)(iv), all evidence that is relevant to
the question of total disability is to be weighed, with the
cl ai mant bearing the burden of establishing total disability by a
preponderance of the evidence. See Mazgaj v. Valley Canp Coal Co.,
9 B.L.R 1-201, 1-204 (1986). For the reasons stated, | find that
the opinion of Dr. OBryan, the highly qualified exam ning
physi ci an, together with the opinions of Drs. Fino and Bransconb,
the highly qualified consultants, outweigh the opinion of
Dr. Sinpao. Therefore, | find that the evidence is not sufficient
to establish total disability due to pneunpbconi osis.

VI 1. ENTI TLEMENT

The Caimant, Harold Ray Smth, has not shown a material
change in conditions and, therefore, has not established
entitlement to benefits under the Act.

VIIlT. ATTORNEY' S FEES

An award of attorney’'s fees is permtted only in cases in
which the claimant is found to entitled to benefits under the Act.
Because benefits are not awarded in this case, the Act prohibits
the charging of any fee to the Caimant for the representati on and
services rendered in pursuit of the claim

I X. ORDER
It is, therefore,

ORDERED that the claim for benefits by Harold Ray Smith is
her eby DENI ED.

S

Robert L. Hillyard
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 CF.R 8 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days fromthe date of
this Decision by filing a Notice of Appeal wth the Benefits Revi ew
Board, P.O. Box 37601, Room S-5220, Washington, D.C., 20013-7601.
A copy of this Notice of Appeal nust also be served on Donald S.
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Shire, Associate Solicitor for Black Lung Benefits, 200
Constitution Avenue, N.W, Room N 2117, Wshington, D.C., 20210.

-23-



